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Aarhus Convention: A New Kind of
Convention /¥

 Rights based —
approach : ’
— Link with human rights

e Public and civil
soclety
empowerment
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Stockholm to RiIo pec

 Principle 1 of Stockholm Declaration (1972) s\oke
of aright to a decent environment and the duty to
protect the environment

 Principle 10 of the Rio Declaration (1992) showed
the way for individuals and groups to reach the
goal of a healthy environment is to participate in
decisionmaking

 Prin. 10 set framework for 3 pillars of Aarhus
Convention
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Kofi Annan, former
Secretary-
General of the United
Nations

"... The adoption of the Aarhus Convention was a
giant step forward in the development of
International law in this field. ... Although regional in
scope, the significance of the Aarhus Convention is
global. It is by far the most impressive elaboration
of principle 10 of the Rio Declaration .. As such, it is
the most ambitious venture in the area of
‘environmental democracy’ so far undertaken under
the auspices of the United Nations...."
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Why a treaty on environmental democracy? _«¢

.
Pragmatic (environmental) motivation: \
(4
all~
T —

e Environmental sustainability needs involvement of
actors

e More participation leads to better decision-making:
criticism strengthens quality of proposals

e More participation leads to better implementation of
decisions: greater ownership, involvement

Idealistic (democratic) motivation:

e an issue of democratic rights: the right to have a say in
Issues affecting one’s life

e representative democracy vs. participatory democracy
e an ongoing relationship between government and civil
society
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Origin and evolution of the Convention ¢

7
June 1992 Principle 10 of Rio Declaration

- taken up within Environment for Europe process
Oct 1995 Adoption of UNECE Guidelines on Access to \

Environmental Information and Public Participation inwo
Decision-making (Sofia Guidelines)

1996—-1998 Negotiation of the draft Convention
June 1998 Adoption of the Convention at the 4t Ministerial

“Environment for Europe” Conference, Aarhus
Denmark. Signed by 39 countries and the EC

Oct 2001 Entry into force of the Convention
Oct 2002 1st meeting of the Parties (Lucca, Italy)

May 2003 Extraordinary meeting of the Parties (Kiev, Ukraine) to
adopt Protocol on Pollutant Release and Transfer
Registers

May 2005 2"d meeting of the Parties (Almaty, Kazakhstan),
adoption of amendment on genetically modified
organisms (GMOs)

June 2008 3rd meeting of the Parties (Riga, Latvia)
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Status of Ratification

Albania

Armenia Lithuania

Austria kAU)fembourg

Azerbaijan alta

Belarus Moldova

Belgium Netherlands

Bosnia & Herzegovina Norway

Bulgaria Poland

Croatia Eortugql

Cyprus omania - .
Csz/gch Republic Serbia Total: 43 Parties
Denmark Slovakia

Estonia Slovenia

Finland Spain

France Sweden

Georgia Tajikistan

Germany

Greece The former Yugoslav
Hungary Republic of Macedonia
Italy Turkr_nenlstan
Kazakhstan Ukraine

Kyrgyzstan United Kingdom

Latvia European Community
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Aarhus Convention has mfluenced
EU legislation

EIA Directive
Information Directive
SEA Directive
Information held by Community institutions
PRTR (EPER, IPC)

GMOs

Standards reflected in many sectoral directives
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Content of the Convention /

\\..__r

eObjective, definitions, general features (arts. 1-3)
«ACCESS TO INFORMATION (arts. 4-5)

<PUBLIC PARTICIPATION (arts. 6-8)

«ACCESS TO JUSTICE (art. 9)

eFinal clauses (art. 10-22)

eAnnexes
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The Framework

Recognition of citizens' rights

e Procedural rights to information, participation, justice
e - substantive rights of present and future generations to live
In an environment adequate to health and well-being (art. 1)

Broad definitions of 'the public’, ‘public authorities’ and
‘environmental information’

e Any natural or legal person, plus informal groups (art. 2.4)

e All sectors and levels of government, excluding bodies acting in
legislative or judicial capacity (art. 2.2)

e State of environment, factors affecting environment, environment-

related human health
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Art. 3 general provisions//-

 Public authorities should assist and guide the public \ /
3 &
e NGOs should be recognized and supported within the

framework
— Legal system should be adjusted if necessary

« Convention is a “floor” not a ceiling
— Establishes minimum standards that can be exceeded

o State must protect against public being penalized, persecuted
or harassed for making use of rights

 Non-discrimination on the basis of citizenship, nationality,
domicile or seat
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Arts. 4-5 Information Pillar /
\ W
(to be discussed in detalil in next presentation) N

« Article 4 —“passive” information obligations: that is, the
obligation of authorities to provide environmental information
held by authorities upon request of a member of the public

o Article 5-"active” information obligations: that is, the
obligation of authorities to actively produce and compile
environmental information and to disseminate this
Information to the public.
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e
Arts. 6, 7, 8 Participation Pillar

\

(4
3 "
Projects, specific activities (art. 6)

e list of types of activity covered (Annex I)

e timely and effective notification

e reasonable timeframes

e free inspection of relevant information by public concerned

e comments in writing or public hearing

e due account to be taken of outcome of public participation

e decision notified and publicly accessible
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Who Is responsible for publlc

participation procedure . *

* Primary responsibility \ 4
— ,competent public authorities”

* Practical arrangements

— special officers (commissaires engueters)

— specialised private consultants (sometimes
NGOSs)

— local authorities
* Role of applicants (project proponents)

—
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Presentation Notes
Primary responsibility
Under the Convention primary responsibility for assuring that public have possibility to participate rests on „competent public authorities” – that is the authority which is competent to take a decision whether to permit certain project.
In most countries these authorities – before making a decision -  directly conduct public participation: notify the public, provide access to relevant documents (application, EIA report etc) and  collect comments from the public.
In some countries however there are certain practical arrangements to help them do it.

Practical approaches
Some countries came to the conclusion that conducting public partiicpation procedures requires special skills and should be designated to persons independent from the agency which issues decison. Such persons usually have very broad powers (almost investigative) and their task is to hear all interested parties, verify evidence and reports(including EIS) and give recommendations to the decision maker. Their taks include  to:
Notify and make the public aware about the project
Facilitate submision of comments
Arrange and conduct public hearing 
Write a report for a decision-maker („competent authority”)

 In the U.S. this role is fulfiled by administrative law judges, in the U.K. for example by planning inspectors (in particularly controversial or important cases well known barristers are commissioned to undertake this role - and they getting paid up to 40.000 GBP for one case), in France there are so called commissaires enqueters designated by the president of competent administrative court. In France this role is often fulfiled by NGOs.
 In Czech Republic there is similar practice, though not formally provided by law. Local authorities hire specialised NGOs to conduct entire consultation process in relation to controversial planning permissions. The role of such NGOs is to make sure that local community is acurately informed about all aspects (ecological, economic, social) ofproposed development project, and that findings of EIA are acurately understood, and that local community is able to make unprejudiced and not emotional decision whether they want or not the proposed project. 

Role of applicants (developers)

The Convention in art. 6.5 requires that applicants should enter into discusions with public before thy actuually submit their application to the authorities. This discussion should precede and be  in addition to the obligations concerning notification and possibility to inspect releavant information and submit coments to the competent authority.
In some countries however both obligations are somehow mixed up and the law makes the project proponent primary responsible not only for entering into discusions before submitting applications (art.6.5) but also for notification under article 6.2, provision of releavnt information under article 6.6 and collecting coments under article 6.7.



Necessary features of public//
participation procedure \*

 Reasonable time-frames allowing —
sufficient time for

— Informing the public

— For public to prepare and participate
effectively

e Early in decision-making
— When all options are open
— When public participation can be effective
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Presentation Notes
Reasonable time-frames


Early in decision-making when all options are open:
Public participation is required when  deciding on a case-by case basis if projets needs full enviornmental assessment and preparation of environmental report (so called „ screening”   projects for environmental assessment) -  in Indonesia, some EU countries
Public participation is required when  defining the scope of environmental assessment  9ie defining the scope and extent of information to be included in the environmental report)- in USA and many EU countries



Notification — art 6.2

* Public notice or individually
e Early in decision-making
 Manner:

— Adequate

— Timely

— Effective
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Article 6.2 of the Aarhus Convention requires that this information shall be done in “an adequate, timely and effective manner” 
And such clear obligations may be of utmost importance in practical implementation of the Convention. 
To illustrate the possible problem one can have a look at a practical example in Poland. The law (Articles 3.19 and 31.3 of the Environmental Protection Law) require the public to be informed, inter alia by “provision of information in a customary manner at the seat of the authority which is competent in the matter” and by “bill-posting in the vicinity of the proposed project” and also by “placing of the information on the www homepage of the authority competent for making the decision”. 
This will work perfectly in case of a project located in big cities or urban areas in well-off regions. In case however of a project located well outside human settlements, in a poor region where most people have no access to Internet, and with the seat of competent authority being in a town located 15 km from the respective area the situation may look differently. The key issue would be how to interpret the phrase “vicinity of the project”. If the “vicinity of the project’ were interpreted literally - the legal obligation would be met by bill-posting in the middle of countryside. In such case, even if the information was put “timely” , in practice no one from the local public would have a chance to ever learn about the project and thus - to participate in decision-making. And this will all be in line with the requirements of both the EIA Directive and Polish provisions transposing it, which both do not require clearly that the public is informed about the proposed activity in “adequate” and ‘effective” manner? But the Aarhus convention does - and this makes a difference. In order to meet such requirement the notice would have to be put in places where the public concerned would be able to see it. Such a clear legal requirement involve some degree of active consideration on the part of authorities which should carefully consider which means of notifying the public would be ‘adequate’ and “effective”. In different situation such means can be different but always subject to judicial control.
 Bearing this in mind lack of the above requirements clearly mentioned in a national legislation may well be treated as significant deficiency in implementing the Aarhus Convention. 

Notification should be designed to reach a wide public audience. Unless potentially interested persons are made aware of a proposed project, they will be unable to express their views on it, and public participation in the decisionmaking will be effectively defeated 
Public notice of a proposed project should generally accomplish two objectives. First, it should provide complete and comprehensible information about the project and the process for submitting comments. Notice of any proposed projecte should enable non-experts to understand how the project might affect them, and how they may communicate their views or objections to the agency. 
Second, notice should be published in a manner thatreaches the widest possible audience. Public participation in decisionmaking is a meaningless exercise unless citizens are made aware of a proposed project at a time when they can still affect its outcome.



Elements of notification /"
* Proposed activity \ 4

""l-——""

* Nature of possible decisions or draft
decision

 Responsible public authority

* Envisaged procedure
— How to participate
— Where and which information Is available

 Transboundary EIA — if applicable
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The notice should provide a clear explanation of how the public parties can find out more about the project, and how they can communicate their views to the competent authority. 
The notice should identify the relevnt documents and place where they will be open for public inspection and also should indicate where, when, and how the public may submit comments on the proposed project, and should list the names and addresses of the persons within the agency who are responsible for the project. Equippedwith this information, members of the public will be able to submit their views to the appropriate individuals in the agency within the time period specified.



Art.6.6 - making available
relevant information

* Free of charge S
e As soon as availlable

e Exemption from
general rules on
access to information
under art.4

e Relation to art 6.2
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Presentation Notes
Article 6.6 of the Convention requires 
“the competent public authorities to give the public concerned access for examination (...) free of charge and as soon as it becomes available, to all information relevant to the decision-making (...) that is available at the time of the public participation procedure”. 
This provision is meant to provide a certain exemption from general rules of access to information in Article 4 of the Convention. It requires that certain information useful for the public to participate effectively should be made available to it without applying certain limitations envisaged in Article 4: this includes in particular:
time limits (Article 4.2) and 
possibility to charge for supplying information (Article 4.8).
 It allows only to apply exemptions envisaged in Article 4.3 and 4.4 (“ without prejudice to the right of Parties to refuse to disclose certain information in accordance with article 4, paragraphs 3 and 4”).

Article 6.2 there is an obligation to actively inform the public about commencement of the procedure and details of envisaged procedure, in particular to inform the public  where it can inspect the relevant information (Article 6.2.d) iv), while Article 6.6 supplements this provision with clear obligation to actually make available (upon request where so required) such “relevant information” and provides a minimum list that such information should contain in Articles 6.6 letters a)-f). 


Art 6.6 - content of relevant e
InNnformation .
\

 All information relevant to decision-making
— Description of site, efects and measures
— Non-technical summary
— QOutline of main alternatives
— Reports and advice
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Presentation Notes
The relevant information that should be made available is listed in article 6.6. The  list in the Convention is not an exhaustive one.  
The list in fact resembles closely contents of the EIA documentation. In addition to it the public should also have access to main advice and reports (including opinions of other authorities cncerning the project) and obviously also to the application for a decision. 




Due account— art.o.8

\

 Due account must be taken of public
comments
— obligation to read and consider seriously
— but not always to accept all comments

 Any comments vs reasoned comments
o Safeguards
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Presentation Notes
Public participation in rulemaking makes sensonly if the agency actually reads and considers the commentsit receives.  It does not have to accept all comments but need to have reasons for not accepting them.

Different legal and institutional safeguards function to ensure that agencies give careful consideration to comments. For example, agencies may be required by law to consider fully all submissions about proposed project,and to document that consideration in writing. The agencies may also be prohibited from adopting a final decision until the time for receiving comments has expired. Institutionally, agencies appoint the appropriate personnel responsibleforthe consideration of the annouced comments. Staff members can segregate those comments and organize similar categories of comments, or summarize comments. 



Publicising the decision
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Presentation Notes
After the agency has considered comments by the public and has decided on the final version of the decision, it publicize the final decision. This involves notifying the public about taking the decision and about places wher the decison is made available for the public.

In addition to reprinting the full text of the final decision, the agency should provide a concise written statement explaining the legal, factual and policy reasons for the decision. 
The statement shall summarize the comments submitted by the public, and explain why the comments were either accepted or rejected. This statement helps the public understand why the project was accepted and it also forces the agency to examine carefully the comments it receives, and reconsider the decision in light of those comments.



e
Arts. 6, 7, 8 Participation Pillar

Programmes and plans (art. 7) \

(4

- “appropriate practical and/or other provisions for the public t@ws
participate during the preparation of plans and programmes

relating to the environment”

e reasonable timeframes, early participation when all options open
e due account to be taken of outcome of public participation

Policies (art. 7)

e obligation to endeavour to provide participation opportunities in
the preparation of policies relating to the environment “to the
extent appropriate”

Rules and regulations (art. 8)

e obligation to strive to promote effective public participation in
rules/regulations and other legally binding instruments that may
have a significant effect on the environment
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The Access to Justice Pillar /

(To be discussed in detail later)

Access to Justice (Art. 9)
— Mechanisms for enforcing the legal regime .

e 9.1 — Access to Information e
e 9.2 — Participation in Decisionmaking
9.3 - Public “Defense” of environmental law
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Activities under the Convention /

Protocol on PRTR: adopted at EfE-5 (Kiev, May 20§3),
sighed by 36 States and EC, 12 Parties as of Nov 2008 "
Genetically modified organisms: guidelines adopted at
MoP-1, amendment adopted at MoP-2 establishing public
participation procedure for GMO decision-making (art. 6

bis and annex | bis)

Access to justice: task force set up to exchange
information on and promote good practices

Electronic information tools: task force set up to
exchange information on and promote good practices

Public participation: Expert Group set up at MoP-3, to
evolve into Task Force
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Activities under the Convention /

Compliance mechanism: Compliance Committee ’
established, mandated to consider communications from -
the public —

Reporting mechanism: national implementation reports
submitted to each MoP, prepared in consultation with
public

Capacity building: diverse activities, co-operation
framework for regional and international organizations, co-
ordinated by secretariat

Applying Aarhus in international forums: Almaty
guidelines adopted at MoP-2 on implementation of article
3.7

Aarhus Clearinghouse for Environmental Democracy:
launched July 2004 at http://aarhusclearinghouse.org
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An open, transparent and inclusive procesg

\
eConvention negotiated with full and active participation
of NGOs, to an extent unprecedented in the

development of international law

Since adoption, NGOs involved as observers in the
MOP and all subsidiary bodies, including the Bureau

NGO role partly formalised through rules of procedure
but procedures remain largely informal
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Thank you

Stephen Stec
Central European University

Center for Environment and Security
(CENSE)

Earthconsult LLC

stecs@ceu.hu
stephenstec@gmail.com

Organization for Security and
S C Co-operation in Europe
Mission to Serbia



mailto:stecs@ceu.hu
mailto:stephenstec@gmail.com

	��The Aarhus Convention: �An Overview� �
	Aarhus Convention: A New Kind of Convention
	Stockholm to Rio
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Aarhus Convention has influenced EU legislation
	Slide Number 9
	Slide Number 10
	Art. 3 general provisions
	Arts. 4-5 Information Pillar
	Arts. 6, 7, 8 Participation Pillar
	Who is responsible for public participation procedure
	Necessary features of public participation procedure
	Notification – art 6.2
	Elements of notification
	Art.6.6  - making available relevant information
	Art 6.6 -  content of relevant information
	Due account– art.6.8�
	Publicising the decision�Art. 6.9�
	Arts. 6, 7, 8 Participation Pillar
	The Access to Justice Pillar
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Thank you

